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Glacial Energy of Texas
24 Route 6A  Sandwich, MA 02563

July 13, 2011

Odessa Hopkins

Office of Electricity Delivery & Energy Reliability
OE-20, Room 6H-034

U.S. Department of Energy

1000 Independence Ave., S.W.

Washington, DC 20585

Re:  Application of Glacial Energy of Texas, Inc. for Authority to Transmit Electric
Energy to Mexico

Dear Ms. Hopkins:

Pursuant to 10 C.F.R. § 205.300, et seq. of the Department of Energy regulations,
enclosed for filing on behalf of Glacial Energy of Texas, Inc. is an original and 16 copies of an
Application for Authority to Transmit Electric Energy to Mexico. Additionally, please find
enclosed a check in the amount of $500 payable to the Treasurer of the United States.

Please date-stamp and return in the postage pre-paid envelope the additional copy of
the enclosed application. Should you have any questions please contact the undersigned.

Respectfully submitted,

(S M\D

MichaFI Motylinski ~ ——___

Glacial Energy

5326 Yacht Haven Grande, #36

St. Thomas, V.l. 00802

Phone:340-201-6069

Email: michael.motylinski@glacialenersy.com
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APPLICATION OF GLACIAL ENERGY OF TEXAS, INC.
FOR AUTHORITY TO TRANSMIT ELECTRIC ENERGY TO MEXICO

Glacial Energy of Texas, Inc., pursuant to Section 202(e) of the Federal Power Act
(“FPA”), 16 U.S.C. § 824a(e), and 10 C.F.R. 205.300 et seq., herby files this application
(“Application”) for blanket authority to transmit electric energy from the United States to

Mexico.
1. DESCRIPTION OF APPLICANT

The exact legal name of the applicant is Glacial Energy of Texas, Inc. (“Glacial”).
Glacial was organized and incorporated May 23, 2005, under the laws of the State of Nevada and
is currently authorized to do and does business in the State of Texas., Glacial’s principal and
executive offices are located at 24 Route 6A, Sandwich, MA 02563. Glacial is not currently
authorized to export electric energy to Mexico. Glacial is a wholly-owned, direct subsidiary of
Glacial Energy Holdings.

Glacial is a power marketer engaged in the marketing of wholesale electric power in the
State of Texas. On March 26, 2008, Glacial was authorized by the Electric Reliability Council
of Texas (“ERCOT”) to make wholesale sales of electric power at market-based rates.” Glacial
intends to operate as a wholesale power marketer, and will purchase and sell electricity in
wholesale markets in Texas and Mexico, All Glacial’s wholesale power transactions will be at
rates negotiated between Glacial and its counterparties.

IL. JURISDICTION

The United States Department of Energy (“Department™), Office of Electricity Delivery
and Energy Reliability, is the sole agency with jurisdiction over the proposed export of energy to
Mexico pursuant to Federal Power Act Section 202(e), 16 U.S.C. § 824a. No other known
Federal, State or local government has jurisdiction over the proposed actions described in the

Application.?

. COMMUNICATIONS

! See Standard Form Market Participant Agreement between Glacial Energy of Texas, Inc, and Electric Reliability
Council of Texas, Inc. (attached). As discussed above, Glacial has been authorized by ERCOT to make wholesale
sales of electric power at market-based rates oot in interstate commerce, and, therefore, is not subject to the
jurisdiction of the Federal Energy Regulatory Commission,



All service and correspondence concerning this application should be sent to:

Michael B. Giery

Senior Corporate Counsel

Glacial Energy

5326 Yacht Haven Grande, #36

St. Thomas, V.1, 00802
1-888-452-2425-office

Email: mike.giery@glacialenergy.com

IV.  DESCRIPTION OF TRANSMISSION FACILITIES

Glacial seeks authority to transmit electric power as a power marketer over existing
cross-border facilities between the United States and Mexico. Exhibit “C” of this Application
provides the locations of those facilities, their Presidential Permit numbers, and other identifying
information. Glacial will comply with the terms and conditions contained in the export
authorizations issued for those cross-border facilities as well as other export limitations that the
Department may deem appropriate for those facilities, consistent with other Department orders
authorizing electricity exports by power marketers.

V. TECHNICAL DISCUSSION OF PROPOSAL

Glacial is engaged in the marketing of wholesale electric power as a power marketer, and
seeks authority to export electric power into Mexico over the existing cross-border facilities
described in Exhibit “C”. Glacial has no electric power supply system of its own on which its
exports of power could have a reliability or stability impact. Glacial’s supply obligations are
those for which it has contracted. The electric power that will be exported pursuant to the
requested export authorization, whether on a firm or interruptible basis, will be surplus to the
system of the generator of such power. Thus, the exports proposed herein by Glacial will not
impair the sufficiency of power in the United States, nor will the transactions impede or tend to
impede the regional coordination of electric utility planning or operation.* Glacial will make all
necessary commercial arrangements and will obtain any and all other regulatory approvals
required in order to schedule and deliver power exports.

The Department has taken a flexible approach in determining the information necessary
to evaluate the reliability for a specific market and has held that existing technical analysis
support the present authorizations to export power through designated international border
transmission. Glacial respectfully requests that the Department continue to apply this standard
during its review of the instant application and grant Glacial the same benefits accorded to other
electric power marketers, Additionally, Glacial agrees to comply with all reliability criteria,
standards, and guidelines of the North American Electric Reliability Council ((“NERC”), on such

} See, e.g., Constellation NewEnergy, Inc., FE Docket No. EA-247-B (April 8, 2005) (authorization to export to
Mexico); Destec Power Services, Inc., FE Docket No, EA-113 (May 31, 1996) (authorization to export to Mexico).
4 See, e.g., Enron Power Marketing, Inc., FE Docket No, EA-102 {Feb, 6, 1996),



terms as expressed therein, and as such criteria, standards, and guides may be amended from
time to time.

Finally, Glacial requests that the Department conclude that the authorization under this
application qualifies for a categorical exclusion under the National Environmental Policy Act of
1969, and, thus, this application would not require the preparation of either an environmental
impact statement or environmental assessment,

V1. PROPOSED PROCEDURES

Glacial proposes to export electricity through the existing transmission facilities at the
border between the United States and Mexico as set forth in Exhibit “C.” Glacial intends to
comply with the applicable requirements of ERCOT and the export limitations associated with
cach facility. In addition, when scheduling the delivery of power, Glacial will comply with
applicable NERC reliability criteria, standards, and guidelines. Glacial also commits to furnish
quarterly reports to the Department within thirty (30) days following each calendar quarter
showing the gross amount of electricity delivered, the consideration received in return for each
month of the previous quarter, and the maximum hourly rate of transmission across the U.S.
border to Mexico. Glacial seeks a continuance of its blanket authorization for exports for a
minimum of five (5) years, which may be extended upon further application to the Department.

VI. EXHIBITS AND ATTACHMENTS

The following information is provided pursuant to the required exhibits as set forth in 10
C.F.R. § 205.303.

Exhibit A N/A ‘
Exhibit B Legal opinion of Senior Corporate Counsel for Glacial, Mike Giery, Esq.

Exhibit C List of proposed border transmission facilities

Exhibit D N/A
Exhibit B Glacial is 100% owned by Glacial Energy Holdings.

Exhibit F N/A

Attachment 1 Verification of Corporate Counsel
Attachment 2 A copy of the Market Participant Agreement between Glacial and ERCOT is

attached.

To the extent necessary, Glacial requests a waiver of the requirement to provide the exhibits that
are not applicable to its application, as noted.




VII. CONCLUSION

Wherefore, in consideration of the foregoing, Glacial respectfully requests that the
Department approve this Application for blanket authority to transmit electric energy to Mexico.

- Resp%ﬂtt

Michael B Giery
Senior Corporate Counsel
Glacial Energy of Texas, Inc.




UNITED STATES OF AMERICA
BEFORE THE DEPARTMENT OF ENERGY
OFFICE OF ELECTRICITY DELIVERY
AND ENERGY RELIABILITY

DOCKET NO. EA-___
GLACIAL ENERGY OF TEXAS, INC.

EXHIBIT A

N/A



UNITED STATES OF AMERICA
BEFORE THE DEPARTMENT OF ENERGY
OFFICE OF ELECTRICITY DELIVERY
AND ENERGY RELIABILITY

DOCKET NO.EA-
GLACIAL ENERGY OF TEXAS, INC.

EXHIBIT B

Legal Opinion of Counsel

The following opinion is given in support of the Application of Glacial Energy of Texas, Inc. for
authorization to transmit electric energy to Mexico, dated July (S, 2011,

am an attorney at law, authorized to practice law in the State of Massachusetts;

| am employed as an attorney;

3. Glacial Energy of Texas, Inc. is duly organized, validly existing and in good standing under the
laws of the State of Nevada;

4. Glacial Energy of Texas, Inc. has fuli corporate power and authority to export electric energy to
Mexico as requested in the Application;

5. Glacial Energy of Texas, Inc. has complied or will comply with all pertinent Fedegal and state

laws.

o
Michael B, Gie‘ry, Senior Corpogﬂte Counsel
Glacial Energy of Texas, Inc.




UNITED STATES OF AMERICA
BEFORE THE DEPARTMENT OF ENERGY
OFFICE OF ELECTRICITY DELIVERY
AND ENERGY RELIABILITY

DOCKET NO, EA-___
GLACIAL ENERGY OF TEXAS, INC.

EXHIBIT C

UNITED STATES INTERCONNECTIONS WITH MEXICO

OWNER LOCATION VOLTAGE PRES. PERMIT NO,
AEP TEXAS CENTRAL COMPANY LAREDQ, TX 138kv PP-317
230 kv PP-317
BROWNSVILLE, TX 138 kv PP-94
69 kv
EAGLE PASS, TX 138 kv PP-21%
EL PASO ELECTRIC COMPANY ASCARATE, TX 115 kv pP-48

SHARYLAND UTILITIES, INC. MCALLEN, TX 138 kv Pp-285




UNITED STATES OF AMERICA
BEFORE THE DEPARTMENT OF ENERGY
OFFICE OF ELECTRICITY DELIVERY
AND ENERGY RELIABILITY

DOCKET NO, FA-___
GLACIAL ENERGY OF TEXAS, INC.

EXHIBIT D

N/A



UNITED STATES OF AMERICA
BEFORE THE DEPARTMENT OF ENERGY
OFFICE OF ELECTRICITY DELIVERY
AND ENFRGY RELIABILITY

DOCKET NO. EA-
GLACIAL ENERGY OF TEXAS, INC.

EXHIBIT E

N/A



UNITED STATES OF AMERICA
BEFORE THE DEPARTMENT OF ENERGY
OFFICE OF ELECTRICITY DELIVERY
AND ENERGY RELIABILITY

DOCKET NO., EA-
GLACIAL ENERGY OF TEXAS, INC.

EXHIBIT F

N/A




VERIFICATION

TERRITORY OF THE VIRGIN ISLANDS )

DISTRICT OF ST. THOMAS AND ST. JOHN ) S8:

Michael B. Giery, being duly sworn, states that he is Senior Corporate Counsel of Glacial Energy of
Texas, Inc.; that he is authorized to ‘execute this Verification; that he has read the above and foregoing
document and is familiar with the contents thereof: and all allegations of fact therein contained are
true and correct to the best of his knowledge and belief.

NOTARY PUBLIC
R Name:Margusrite Dumestre Duncan
AROA My Comm, Exp:July 15, 2013

: NP Comm. # NP 037-09

5t. Thomas / St, John District
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 Stendard Form Market Participant Agreement
between
Glaclal Energy of Texas Inc.

and
Blectric Reliability Counil of Texas, Inc.

Thi,.} Ihiaﬁ:et Partivipant Agreement (“Agreement™, effective g of the _Ms _ day of

{ , (“Effective Date™), is entered into by and between
Glacla! Energy of Texas Inc, 2 Texas Load Serving Entity ("Participant™) and EIZtric Rellability
Council of Texas, Inc., & Texas hon-profit corporation ("ERCOT"),

Regitals
WHEREAS:

A, Asdefined in the ERCOT Protocols, Participant is p (check all that apply):
Load Serving Entity (LSE)
&< Qualified Scheduling Entity (QSE)
L] Transmission Setvice Provider (TSP)
] Distribution Service Provider (DSP)
[ Congestion Revenue Rj ght (CRR) Aecount Holder
[ Resource Entity
(] Renewable Energy Credit (REC) Account Holder

B ERCOT is the Independent Organization cerfifiec under PURA §39.151 for the ERCOT
Region; and

C. The Parties enter into this Agreement in order tc establish the terms and conditions by

which ERCOT and Participant will discharge their respective duties and responsibilities
under the ERCOT Protocals,

Agraements

NOW, THEREFORE, in consideration of the mutual covenpnts and promises contained herein,
ERCOT and Participant (the “Parties™) hercby agree as follows:

Section 1, Natice,

ERCOT Profocols (22L) - Stendasd Form Market Portiofpant Agreement Page | of }3
August 1, 2007 Public

FRX: 2818522380 ID:ERCOT LEGAL DEPT PRGE:BB1 R=04%
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All notices required to be given under this Agreement shail be in writing, and shall be deemed
delivered three (3) days after being deposited in the U.S. mail, first clags posiege prepaid,
registered (or certified) mall, return receipt requested, addressed ta the other Party at the sddress
specified in this Agreement or shall be deemed delivored on the day of receipt {f sent in another
manuer xequiring @ signed receipt, such as courjer delivery or ovemight delivery service. Either
Patty may change its address for sueb notices by delivering to the other Party a writtcn notice
referring specifically to this Agreement. Notices réquired under the BRCOT Prosocols shall be in
accordance with the epplicable Section of the ERCOT Protocols,

Ifi0 ERCOT;

Electric Reliability Couneil of Texas, Inc.
Attn: Legal Department

7620 Metro Center Drive

Austin, Texas 78744-1654

Telephone:  (512) 225.7000

Facsimile:  (512) 2257079

If to Participant:

Gilacial Energy of Texas Ing
Attn: Katherine Seitan

2682 MeKinney Avenue, #220
Dallas, TX 75204

Telephone:  (281) 964-3990
Facsimile:  (281) 852-2300

Seetion 2. Definitions,

A, Unless herein defined, &l( dofinitions nd acroftyms found in the ERCOT Protocols shall
bs incorporated by reference into this Agreement,

B, “ERCOT Protocols” shall mean the document adopted by BRCOT, including any
attachments or exhibiis referenced in that document, as amended from time to time, that
contains the scheduling, operating, planning, reliability, and settlement {inciuding
custoraer registration) policies, rules, guidslines, procedures, standards, and ctiteria of
ERCOT. For the purposes of determining responsibilities and rights at a given time, the
ERCOT Protocols, as atnended in accordance with the change procedure(s) described in
the ERCOT Protacols, in effect at the fime of the performance of non-performanee of an
action, shall govemn with respet to that action, .

Seotion 3, Term and Termipation,

A, Term, The initiel term (“Initial Term") of this Agreement shall commence on the
Effective Date and continue unti] the last day of the month which {5 twelve (12) months
from the Effective Date. After the Initial Term, this Agreement shall automatically renew

ERCOT Protocals (22L) - Standard Fonm Market Parti¢ipant Agreement Page 2 of 15
August 1, 2007 Public
ID:ERCOT LEGAL DEPT PAGE: @2 R=9S%
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for onesyear terms (a “Renewal Term") unless the standard form of this Agreement
contained in the ERCOT Protocols has beeq modified by a change to the ERCOT .
Protocols, If the stendard form of this Agresment has been so medified, then this
Agtegment will terminate upon the effective date of the replacement agreement. This
Agreement may nlso be terminated during the Initial Term or the then-current Renewal
Term in accordance with this Agreement, '

B.  Termination by Pariicipant, Participant may, at its option, terminate this Agreement;

(1) immediately upon the failure of ERCOT to continue to be certified by the PUCT
as the Independent Organization under PURA §39.151 without the immediate
certification of another Independent Organization under PURA §39,151;

(2)  if the “REC Account Holder” box is checked in Section A, of the Recitals section

. of this Agreement, Participant may, at jts optlon, terminate this Agreement
immediately if the PUCT ceases to cestify ERCOT es the entity approved by the

. FUCT (“Program Adminlstrator”)  for carrying out the administratve

“+ pesponasibilities relal??to the Renewable Energy Credit Program as set forth in
PUC Substantive Rule 25.173(g) without the immediate certification of another
Program Administratgy under PURA §39.151; or

(3)  for any other reason a;' any titne upon thirty days written notiee to BRCOT.,

C. erminati d_Sulival of Terms, If this Agresment is terminated by a Party
pursuant to the terms hercof, the rights and obligations of the Partles hereunder shall
terminate, except that the rights and obligations of the Parties that have accrued under
this Agreement prior to the date of termination shall surviva,

Section 4. Representations, Warranties, and Covenants,
A. Perticipant IEPICSENts, Warants, and covenants that:

(1) Participant is duly organized, validly existing and in good standing under the laws
of the jurisdiction under which it is crganized and is authotized to do business In

Texas;

(2)  Participant has full power and authorlty 1o enter into this Agreement and perform
: all obligations, representations, warranties and cavenants under this Agreement;

(3)  Partlclpant’s past, present and fuluse agreements o¢ Particlpant's organizational
charter of bylaws, if any, or any provision of any indenture, morigage, lien, lease, °
agreerent, order, judgment, or decree to which Participant is 8 party or by which
its assots or properties are bound do not materially affect performance of

! Participant’s ebligations under this Agreement;

ERCOT Prutocols (22L) — Standard Form Market Participant Agreement Pags 3 of ,.5
Avgust 1, 2007 Public
IDIERCOT LEGRL DEPT PAGE:BBR R=35%
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(4)  Market Patticipant’s exesution, delivery and performanze of this Agreement by
Participant have been duly authorized by all requisite action of its EOVOming
body;

{5)  Except as set out in an exhibit (if any) to this Agreement, ERCOT has not, within
the twenty-four (24) months preceding the Effective Date, terminated for Default
any Prior Agreement with Participant, any company of which Particlpant is a
Successor in interest, or any Affiliate of Participant;

(6)  Ifany Defaults are disclosed on any such exhibit mentioned in subsection 4.A(5),
either (@) ERCOT Hhes beon paid, before execution of this Agreement, all sums
due to it In relation to such Prior Agreement, or (b) ERCOT, in its reasonable
judginent, has determined that this Agreement is necessary for system teliahility
and Participant has made alternate arrangements satisfactory to ERCOT for the
resolution of the Default undet the Prior Apreement;

(7)  Participant has obtained, or will abtaln prior to beginning performance under this
Agresment, all licenses, repistrations, centifications, permits and other
authorizations and has taken, or will take prior to beginning performance urder
this Agreement, all actions required by applcable laws or governmental
regulations except licenses, tegistrations, certifications, pemits or other
awthotizations that do not materielly affect performance under this Agresment;

(8)  Participant is not in violation of any laws, ordinences, or govemmental rules,
regulations or order of any Govemmental Authority or arbitration board
materially affocting performancs of this Agreement and to which it is subject;

(9)  Participant is not Bankrupt, does not contemplate becoming Bankrupt nor, to its
knowledge, will become Bankrupt;

(10)  Participant acknowledges that [t has received and is familiar with the ERCOT
Protocols; and

(11}  Participant acknowledges and affirms that the foregoing representations,
warranties and covenants are continuing in nature throughout the term of this
Apteement. Foy putposes of this Section, “materially affecting performance”
means resulting in a materially adverse effoct on Participant's performance of its
ubligations under this Agreement.

B. COT represen ants gnd coven that:

(1) ERCOT is the Independent Organization certifled under PURA §39,151 for the
ERCOT Reglon;

(2)  ERCOT {s duly organized, validly existing and in good standing under the laws of
Texas, and 15 authorized [o do business in Texas;

ERCOT Protocals {22L) ~ Standard Form Market Participant Agreement Pago 4 of 1§
August 1, 2007 Publie
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(3)  ERCOT has full power and authority to enter {nto this Agreement and perform all
“ of ERCOT's obligations, vepresentations, warranties and covenants under this
Agreement;

(4)  ERCOT’s past, present and future agreements or ERCOT’s organizational chaster
or bylaws, If any, or any provision of any indentwre, mortgage, llen, lease,
agreement, order, judgment, or decree 1o which ERCQT is & party or by which its
assets or properties are bound do not materially affect performance of ERCOT’s
obligations under this Agreement;

(5)  The execution, delivery and performance of this Agreement by ERCOT have been
duly authorized by all requisite action of its governing body;

{6) ERCOT has obtained, or will obtain prior to beginning psrformance under this
Agreement, all licenses, registrations, certifications, permits and other
authorizations and has taken, or will take prior to beginning performance under
this Agreement, all actions required by applicable laws or govemmental
rogulations except licenses, regisimtions, certifications, permits or other
authorizations that do not materially affect performance under this Agreement;

{7) ERCOT is not in violation of any laws, ordinances, or governmentsl ruies,
regulations or order of any Govermnmental Authority or arbitration board
materially affecting performance of this Agreement and to which it is subject;

(8)  ERCOT is not Bankrupt, does not contemplate becoming Bankrupt nor, to its
. knowledge, will begome Bankrupt; and

(9)  ERCOT acknowledges and affirms thar the foregoing representations, warrantles,
and covenants are continulng in natuce throughout the term of (hls Agreement,
For purposes of this Section, “materially affecting performance” means resulting
in & materially adverse effect on ERCOT’s performance of its obligations under

this Agresment,

Section 5. Partjcipant Obligations,
A, Participant shall comply with, and be bound by, all ERCOT Protocols.

B.  Participant shall not take any action, withowt first providing wrinten notice to ERCOT and
reasonable time for ERCOT and Market Participants to respond, that would cause 2
Market Participant within the ERCOT Region that i3 not a “public utility” under the
Federal Power Act or ERCOT itself to become a “public utility” under the Federal Power
Act or become subject to the plenary jurisdiction of the Federal Energy Regulatory
Cornmission. .

Section 6. BRCOT Obligations,

ERCOT Pratocols (22L.) — Standard Form Marke: Participaat Agreoment Page 5 of 15
August 1, 2007 Public
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A, ERCOT shall comply with, and be bound by, all ERCOT Protocols.

B.  ERCOT shall not take any action, without first providing written notice to Participant and
reagonable lime for Participant and other Market Participanis to respond, that would
cause Participani, if Participant is not a “public utility” under the Federal Power Act, or
ERCOT itself 1o become a “public usility” under the Federal Power Act or become
subject fo the plenary jurisdiction of the Federsl Energy Regulatory Commission, If
ERCOT receives any notice similar to that desoribed in Section 3.8, from any Market
Participant, ERCOT shall provide notice of same to Participant,

on s, HIE

For the transfer of any funds under this Agreement dlreotly between ERCOT and Participant and
pursuant to the Settlement procedures for Ancillary Services described in the ERCOT Protocols,
the following shaii apply:

A, Participant appalnts ERCOT to act as its agent with regpect 10 such funds transferred and
authorizes ERCOT to exercise such powers and perform such duties as described in this
Agreement or the ERCOT Protocols, together with such powers or duties as are

. reasonably incidental thereto.

B.  ERCOT shall not have any duties, responsibilities to, or fiduciary relationship with
Participant and no implied covenants, functlons, responsibilities, duties, obligations or
liabilities shall be read into this Agreement exeept as expressly set forth hetein or in the
ERCOT Protocols,

Section 8 Default,

A, Event of Default,

(1)  Fallure to make payment or transfer finds, provide collateral or
designate/maintain an assooiation with a QSE (if required by the ERCOT
Protocols) as provided in the ERCOT Protocols shall ¢constitute a material breach
and shall constitute an event of default (“Default™) unless cured within two (2)
Business Days after the Aon-breaching Party delivers to the breaching Party
written notice of the breach. Provided farther that if such a matetial breach,
rogardless of whether the brepching Party cures the breach within the allotted time
after notice of the material breach, ocours mote than three (3) times in a twelve-
month peatlod, the fourth such breach shall constitute 8 Default by (he breaching
Party,

(2)  Forany material breach other than a materia! breach desceribed in Section 8(AY(1)
the occurrence and continvation of any of the following events shall constitute an
event of Default by Participant;

ERCOT Protocols (22L) - Standard Form Merket Participant Agreemeant Pags 6 of 15
August 1, 2007 Public
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(8)  Fixcept as excused under subscction (4) or (5) below, a material breach,
other than a material breach described in Section 8(A)(1). of this
Agreement by Participant, including any meteriel failure by Participant to
comply with the ERCOT Protocols, unless oured within fourteen (14)
Business Days after delivery by ERCOT of written notice of the material
breach to Perticipant. Paricipant must begin work or other efforts within
thres (3) Business Days to cure snch material breach after delivery by
ERCOT of written notice of such marer{al breach by Participant and must
prosecutc such work or other efforts with reasonable diligence until the
breach i ¢ured. Provided further that If @ material breach, regardiess of
whether such breseh is cured within the allotted time after notice of the
material breach, occurs mors than thras (3) times within twelve-month
period, the fourth such breach shall constitute a Default.

(b)  Participant becomes Bankrupt, except for the filing of a petition in
involuntary bankmupiey, or similer involuntary proceedings, that is
dismissed within 90 days thereafter.

(3)  Except as excused under subsection (4) or (5) below, a materlal breach of this
Agreement by BRCOT, including any material failurs by ERCOT 1o comply with
the ERCOT Protocols, other than & fallure to make payment ot transfer funds,
shall constitute a Default by ERCOT unless cured within fourteen (14) Business
Days after delivery by Participant of written notice of the maferial breach to
ERCOT. ERCOT must begin work or other efforts within three (3) Business Days
to cute such materlal breach after delivery by Participant of written notice of such
material breach by ERCOT and must prosecute such work or other efforts with
réasonable diligence until the breach is cured, Provided further that if a material
breach, regardless of whether such breach is cured within the allotted time afier
notice of the material breach, occurs niore than three (3) times within & twelves
month perlod, the fourth such breach shall constitute a Default.

(4  For any materlal breach other than e fajlure to make payment or transfer funds,
the breach shall not resuls in a Default if the breach cannot reasonably be cured
within fourteen (14) calendar days, prompt written notice is provided by the
breaching Party to the other Party, and the breaching Party begen work or other
efforts to oure the breach within three (3) Business Days after delivery of the
notice to the breaching Party and prosecutes the curatlve work or sfforts with
reasonebile diligence until the curative work or efforts are completed.

(5) If duec to a Force Majeurs Event, a Party is in breach with reéspect to any
obligation hereunder, such breach shall not result in a Defoult by that Party.

B, Remedies for

(1)  ERCOT’s Remedies for Default. In the event of & Default by Partioipant, ERCOT
may pursue any remedies ERCOT has under this Agresment, at law, or in equity,

ERCOT Prototols (221) — Standard Form Market Participant Agraemant Page 7 of 15
Augost 1, 2007 Public
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subject to the provislons of Sectlon 10: Dispute Resolution of this Agreement, In
the event of a Default by Participant, If the ERCOT Protocols do not specify a
remedy for a pattioular Defavlt, ERCOT may, at ifs option, upon written notice to
Particlpant, immediately terminate this Agreement, with termination to he
sffective upon the date of delivery of notice,

‘2)  Pacticipant’s Remedies for Default.

(@)  Unless otherwise specified in this Agreement or in the ERCOT Protocols,
and subject to the provisions of Section 10: Dispute Resolution of this
Agreement in the event of a Default by ERCOT, Parficipant's remedies
shall be limited to:

() Immediate termination of this Agreement upon writien notice to
ERCOT,

(i)  Monetary recovery in accordance with the Settlement procsdures
sct forth in the ERCOT Protocols, and

(i)  Specifio performance.

(b)  However, in the avent of a material breach by ERCOT of any of its

representations, warranties or covenants, Participant’s sole remedy shall

' . be immediate termingtion of this Agreement upon written notice to
ERCOT.

(c)  If as a final result of any dispute resolution, ERCOT, as the setilement
agent, is determined to have over-collected frot a Market Pacticipant(s),
with the result that refunds are owed by Participant fo ERCOT, as the
setflement sgent, such Market Participan((s) may request ERCOT to allow
such Market Participant to proceed directly against Participant, in lieu of.
receiving full payment from ERCOT. In the event of such request,
ERCOT, in its sole discretion, may agree 1o assign to such Market
Participant BRCOT's vights to seek refurds from Pariclpant, and
Participant shall be deemed to have consented to such assignment, This
subsection (c) survives termination of this Agreement,

{3} A Default or breach of this Agreement by a Party shail not relieve either Party of
the obligation to ¢omply with the ERCOT Protocols,

C. Force Majevre.

(1) X, due to a Force Majeure Event, ¢ither Party is in braach of this Agreement with
" respect to any obligation horeunder, such Parly shall take reasonable steps,
consistent with Good Utility Practice, to remedy such breach, If ¢ither Party is
unable to fulfill any obligation by reason of a Force Majeurs Event, it shall give
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nofice and the full particulars of the obligations affected by such Force Majeute
Event to the other Parfy in writing or by telephone (if followed by written notice)
as soon as reasonably practicable, but not later than fourfeen (14) calendar days,
after such Party becomes aware of the event. A failure to give timely notice of the
Force Majeure eévent shalt constitute a waiver of the cleim of Force Majeure
Event, The Party experiencing the Force Majeure Event shall also provide notlce,
a8 scon as reasonably practicahle, when the Force Mejeure Event ends.

. (2)  Notwithstanding the foregoing, & Force Majeure Event does not relleve a Party
affected by a Force Majeurs Event of {ts abligation to make payments or of any
consgguences of non-performance pursuant to the ERCOT Protocols or under this
Agreement, except that the excuse from Defauit provided by subsection 8.A(5)
above is still effective.

D,  Duty 1o Mitioate. Except as expressly provided otherwisc herein, each Party shall use
commercially reasonable effornts to mitigate any damages It may inour as a result of the other
Party’s performanee or non-performarnce of this Agreemen:,

Sectlon . Limitation o es and Liabili d Indemnification,

A.  EXCEPT AS EXPRESSLY LIMITED IN THIS AGREEMENT OR THE ERCOT
PROTOCOLS, ERCOT OR PARTICIPANT MAY SEEK FROM THE OTHER,
THROUGH APPLICABLE DISPUTE RESOLUTION PROCEDURES SET FORTH IN
THE ERCOT PROTOCOLS, ANY MONETARY DAMAGES OR OTHER REMEDY
OTHERWISE ALLOWABLE UNDER TEXAS LAW, AS DAMAGES FOR DEFAULT
OR BREACH OF THE OBLIGATIONS UNDER THIS AGREEMENT; PROVIDED,
HOWEVER, THAT NEITHER PARTY IS LIABLE TO THE OTHER FOR ANY
SPECIAL, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES OR INJURY
THAT MAY OCCUR, ™N WHOLE OR IN PART, AS A RESULT OF A DEFAULT
UNDER THIS AGREEMENT, A TORT, OR ANY OTHER CAUSE, WHETHER OR

.NOT A PARTY HAD KNOWLEDGE OF THE CIRCUMSTANCES THAT
RESULTED IN THE SPECIAL, INDIRECT, PUNITIVE OR CONSBQUENTIAL
DAMAGES OR INJURY, OR COULD HAVE FORESEEN THAT SUCH DAMAGES
OR INJURY WOULD OCCUR.

B, With respect 10 any dispute regarding a Default or breach by ERCOT of its obligations
under this Agreement, ERCOT expressly waives any Limiwation of Liahility to which it
may be entitled under the Charitable nmunity and Liability Act of 1987, Tex, Civ. Prac,
& Remi. Cade §84.006, or suceessor statute,

C.  The Parties have expressly agreed that, other than subsections A and B of this Section,
this Agreement shail wot include any other limitations of liability or indemnification
provisions, and that suoh issuas shail be govemed solely by applicable law, in a manner
consistent with the Choice of Law and Venue subsection of this Agreement, regardless of
any contrary provisions that may be included in or subsequently added to the ERCOT
Protocols (outside of this Agreement),
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D, The Independent Market Monkor (IMM), and its directors, officers, employees, rad
agents, shall not be liable 1o any person or entity for any act or ornission, other than an act
or omission constituting gross negligence or intentional misconduct, in¢luding but not
limited to liability for any finaneial loss, loss of economic advantage, opportunity cost, or
actual, direct, indireet, or congequential damages of any kind resuliing from or
atttibutable to any such act or omission of the IMM, as long as such act or omission arose
from or is related to matters within the scope of the IMM’s authorlty arising under or
relating to PURA. §39.1515 and PUC Subst. R. 25.365, Independent Market Monitor,

Section 10, Dispute Resolutlon,

A.  Inthe event of a dispute, Including & dispute regarding & Defauit, under this Agreement,
Parties to this Agreemeni shall first attempt resolution of the dispute using the applicable
dispuie resolution procedures set forth in the ERCOT Protocols.

B. In the event of a dispute, including a dispute regarding a Default, under this Agreement,
each Party shall bear its own costs and fees, including, but not limited to attorneys’ fees,
court costs, and its share of any mediation or arbitration fees.

Section 1. Miscellaneous,

A, Choice of Law and Venue, Notwithstanding anything to the contrary in this Agreement,

“this Agresment shall be deemed entered into and performable solely in Texas and, with

the exception of matters governed exclusively by federal law, shall be govemned by and

construed and interpreted in accordance with the laws of the State of Texas that apply to

contracts executed in and performed entirely within the State of Texas, without reference

to any rules of conflict of laws, Neither Party waives primary jurisdiction as a defense;

provided that any court sults regarding this Agreement shall be brought in a state or

_ federal court located within Travis County, Texas, and the Parties hereby waive any

defense of foram nan.conveniens, except defensss under Tex. Clv. Prac. & Rem, Code
§15.002(b).

B.  Assignment.

(1) Notwithstanding anything hersin to the contrary, & Party shall not assign or
otherwise transfer all or any of lts rights or obligations under this Agreement
withont the prior written consent of the other Party, which shall not be
unreasonably withheld or delayed, exccpt that # Party may assign or wansfer lts
sights and obligations under this Ageeement without the prior written consent of
the other Party (i neither the assigning Party or the assignee is then in Defanlt of
any Agreement with ERCOT):

(a)  Where any such assignment or trensfer is to an Affiliate of the Party; or
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(%)  Where any such assignment or transfer is to a successor to or transferee of
the direct or indirect ownership or opetation of all or part of the Party, ot
. its facilities; or

(¢)  For collateral security purposes ta aid in providing financing for itself,
provided that the essighing Party will require any secured party, trustee or
mortgagee to notify the other Party of any such assignment, Any financing
arcangement entered into by either Party pursuant fo this Secllon will
provide that prior to or upon the exercise of the seavred party's, trustec’s
or morigagee’s assignment rights pursuant to sald arrangement, the
seoured creditor, the trustes or mortgagee will notify the ather Party of the
date and particulars of any such exercise of assignment right(s). If
requested by the Parly misklng any such collateral assignment to &
Financing Person, the other Party shall execute and deliver 4 consent to
such ssslgnment containing customary provisions, including
representations as to corporate authorization, enforceability of this
Agreement and absence of knawn Defaults, notice of material breach
pursuant to Section 8(A), notice of Default, and an opportunily for the
Financing Person to cure a materinl breach pursuant to Section 8(A) prior
t0 it becoming a Default.

(2}  An assigning Party shall provide prompt written notice of the assignment to the
other Party. Any attempted assignment that violates this Scction is void and
ineffective. Any assignment under this Agreement shall not relieve cither Party of
its obligations under thls Apreement, nor shall either Party’s obligations be
enlarged, in whole or in part, by reason thereof,

€,  No Third Party Bepgficiary. Fxcept with respect to the rights of other Market Participants
. in Section 8.B. and the Financing Persons in Sectlon 11.B,, (i) nothing in this Agreement
nor any action taken hereunder shall be construed to create any duty, liability or standard
of cars to any third party, (if) no third party shall have any rights or interest, direct or
indireot, in this Agresment or the services 1o be provided heteunder and (ill) this
Agreement is Intended solely for the benefit of the Partles, and the Parties oxpressly
disclaim any intent 1o create any rights in any third party es a third-party beneficiary to
this Agreement or the services to be provided hereunder. Nothing in this Agreement shal
create & conttactual relationship between one Party and the customers of the other Party,

nor ghall it create a duty of any kind to such customets.

D, -« No Waiver, Parties shall not be required to give notice to enforce strict sdherence to all
provisions of this Agreement, No breach or provision of this Agtecment shall be deemed
waived, modified or excused by a Party unless such waiver, modification or excuse is in
writing and signed by an authorized officer of such Party. The failure by or delay of
cither Party in enforcing or exercising any of its rights under this Agreement shall: (i) not
be deemed a walvet, modification or exouse of such right or of any breach of the same or
different provision of this Agreement, and (if) not prevent a subsequent enforeement or
exercige of such right, Each Party shall be entitled to enforce the other Party’s covenants
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end promises contained hereln, notwithstanding the existence of any claim or cause of
gction against the enforcing Party under this Agreemant or atherwise,

E.  Headings Titles and headings of paragraphs and sections within this Agreement are
provided merely for convenience and shall not be used or relied upon in construing this
Agreement or the Parties’ intentions with respeet thereto,

F. Severability, In the event thet any of the provisions, or portlons or applications thereof, of
this Agreerent is finally held to be unenforceable or invalid by any court of competent
jurlsdiction, that determination shall not affect the enforeeability or validity of the
remaining portions of this Agreement, and this Agreement shall continue in full force and
effect as if it had been executed without the invalid provision; provided, however, if
either Party determines, In its sole discretion, that there is a materlal change in this
Agreament by reason thereof, the Parties shall promptly enter into negotiations to replace

- the unenforceable or invalld provision with & valid and enforeeable provision, If the
Parties are not able to reach an agreement as the result of such negotiations within
fourtcen (14) days, either Party shall have the right to terminate this Agreement on three

,(3) days written notice.

G:  Entlire Agreement. Any Exhibits atiached to this Agreement are incorporated into this
_Agresment by refarence and made 4 part of this Agreement as if vapented verbatim in this
Agreement. This Agresment represents the Partles® final end mutual understanding with
respect to its subject matter. It replaces and supersedes any prior agreements or
understandings, whether written or oral. No representations, inducements, promises, ot
pgreements, oral or otherwise, have been relied upon or made by any Party, or anyone on
behalf of a Party, that are not fully expressed In this Apreement. An agresment,
statemment, or promise not contaitied in this Agreement is not valid or binding,

H.  Amendment. The standard form of this Agresment may only be modified through the
procedure for modifying ERCOT Protocols described fo the ERCOT Protocols. Any
changes to the terma of the standard form of this Agreement shall not take effect until a
new Agreement is executed between the Parties.

1

ERCOT’s Right to Audit Participant, Participant shall keep detailed records for a petiod

of thres yeavs of all activities under this Agreement giving rise to any information,

statement, charge, payment o: computation delivered to ERCOT under the ERCOT

Protocols, Such records shall be retained and shall be available for audit or examination

by ERCOT as herelnafter provided, ERCOT has the right during Business Hours and
* upon reasonable written notlee end for reasonable cause to examine the records of

Particlpant as necessary to verify the accuracy of any such information, statement,
' charge, payment or compntation made under this Agreement. If any such examination
reveals any inacenracy In any such information, statement, charge, payment or
computetion, the necessary adjustments in such information, statement, charge, payment,
computation, or procedures used in supporting its ongoing accuracy will be promptly
made.
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I Paticipant’s Right to Audit ERCOT, Participant's right to data and audit of ERCOT shall
be ag described in the ERCOT Protocols and shall not exceed the rights described ir. the

ERCOT Protocols.

K. Furher Assurances Each Party agrees that during the torm of this Agreement it will take
such actions, provide such documents, do such things and provide such further assurances
as may reasonahly be requested by the other Party 10 permit performance of this
Agreement,

L. Conflicts. This Agreement is subject to applioable federal, state, and local laws,
ordinances, rules, reguldtions, orders of any Governmental Authority and tarlffs. Nothing
in this Agreement may be construed as a waiver of any right to question or ¢ontést any
federal, stato and local law, ordinance, rule, tegulation, order of any Governmental
Autherity, or tariff, In the event of a conflict between this Agresment ard an applicable
federal, state, and local law, ordinance, rule, tegulation, order of any Governmental
Authorify or taxiff, the applicable federal, state, and local law, ordinance, rule, regulation,
order of any Governmental Authority or tariff shell prevail, provided that Participant
shall give notice w0 ERCOT of any such conflict affecting Pariicipant. In the event of &
confliet botween the BRCOT Protoeals and this Agreement, the provisions expressly set
forth in this Agreement shall control,

M.  No Parpership, This Agteerment may not b interpreted or construed fo create an
association, joint venture, or partnership between the Parties or to impose any partnership
abligation or liability upon either Party. Neither Paity has any right, power, or authority
to enter any agreement or undertaking for, or act on behalf of, or to act as or be an agent
or representative of, or 1o otherwise bind, the other Party except as provided in Section
7A.

N,  Congtruction, In this Agreement, the following rules of construction apply, unless
expressly provided otherwise or unless the context clearly requires otherwise:

(1) The singular includes the plural, and the plural inoludes the singular,

“(2)  The present tense includes the future tense, and the future tense includes the
present tense.

'(3) Words importing any gender include the other gender.

v () Theword “shall” denotes a duty.
() The word “must” denotes a condition precedent or subsequent,
(6)  The word “may” denotes a privilege or discretionary power.

{(7)  The phrase “may not" denotes a prohibition,
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(8)  References to statutes, tariffs, regulations ot ERCOT Protacols include all
“ peovisions consolidating, amending, or replacing the statutes, tariffs, regulations
or ERCOT Protocols referred to.

{9)  References to “writing” include printing, typing, lithogtaphy, and other means of
: rep:oducing words in a tangible visible form,

(10) The words “inclading,” “includes,” and “include” are deemed to be followed by
the words “without limitation.”

(11)  Any reference 1o a day, week, month or year is to 4 calendar day, week, month or
year unless otherwise indicated,

(12)  References to Artleles, Sections (or subdivisions of Seotions), Exhibits, annexes
orsohedules are to this Agreement, uniess expressty stated otherwise.

(13) Unless expressly stated otherwise, references to agreements, ERCOT Protocols
and other contractual instruments include all subsequent amendments and other
modifications to the instrumeants, but only to the extent the amendments and other
modifications are not prohibited by this Agreement.

(14} References to persons or entities include their respective successors and permitted
assigns and, for governmental entities, entities succeeding to their respective
functions and capacities,

(15) References to time are to Central Prevailing Time.

0.  Multiple Counterparts. This Agreement may be executed in two or more connterpars,
each of which is deemed an original but all constitute one and the seme instniment.
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SIGNED, ACCEPTED AND AGREED TO by each undetsigned signatory who, by signature
hereto, tepresents and warrants that he or she has full power and authorlty to execute this
Agreement

Flectric /jﬁabmty Z’ouncﬂa Tavas, Inc.:

Name: ﬂ Andwewy faallo
Tite: oG amt Gewsyal (ounvd
Date; _ 471102

-

Participant:

USE OPTION | IF PARTICIFANT IS A CORPORATION

By:-
Namae:

Title:
Date:
USE OPTION 2IF PARTIC PANTJS A LIM, PA 'NERSHIP

By; , 8§ Qeneral Parner for Insen
Name of P&rtimpant

Neme: (5 avy Mole

Title:

Date: ('\'\oJ\Qh e, AOTY

Market Partioipant Name: Glaclal Energy of Texas In¢
Market Partlcipant DUNS: 605515472
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